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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments, see pp. 26-27, filed 8/29/08, with respect to claims 32, 41 
and 53 have been fully considered and are persuasive. The rejection of those claims 
has been withdrawn. 

2. Applicant's remaining arguments filed 8/29/08 have been fully considered but 
they are not persuasive. 

3. Applicant's primary argument asserts that "[t]he 'client software' described in 
Bryant is not the same as the 'client-side Javascript' that is 'submitted to the client as 
part of the page'", but is instead some sort of software "installed on the client machine to 
'instrument' the browser" (Remarks, 21). The Examiner respectfully disagrees with this 
assertion, since Bryant discloses that the browsers used by the disclosed system are 
"off-the-shelf browsers, including the well known Netscape Navigator and Microsoft 
Internet Explorer (col. 3, 1. 64 to col. 4, 1. 3). 

While Bryant does state that "browsers that support the RSP cookie protocol are 
called instrumented browsers" and that the method assumes that requests "originate[] 
from an instrumented browser" (col. 6, II. 5-8), at no point does Bryant state that a 
browser requires separate software to be installed by the client to make them 
compatible with the RSP cookie protocol, while Bryant's disclosure that the client uses 
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an "off-the-shelf browser directly conflicts with an interpretation that requires the 
installation of special software by the user. 

4. With regard to Applicant's assertion that Bryant fails to disclose " including 
machine instructions with the distributed application data that define, perform, or cause 
to perform, independent of any other instructions, a performance monitoring function" 
(Remarks, 22), the Examiner respectfully disagrees. While the specification of the 
present application fails to describe providing machine instruction that define a 
performance function independent of any other instructions (discussed below), Bryant's 
performance monitoring function is independent of other instructions to the same 
degree as the instructions described in the specification of the present application. 

As discussed above, Bryant's performance monitoring function is not dependent 
on the installation of special "instrumentation" software. Bryant's performance 
monitoring function (col. 9, II. 1-14) does depend on a previous page having instructions 
that record an initial timestamp (col. 8, II. 22-29). However, this same dependency is 
required by the claimed invention (see t7 of Table 2)(Spec., 20-21). 

5. With regard to claim 8, and Applicant's assertion that none of the cited 
references teach "determining whether to collect a performance metric from the second 
site as a function of a specific performance metric that was determined at the second 
site" (Remarks, 24-25), the Examiner respectfully disagrees. Bland discloses that clients 
only collect data that is pertinent to a server in response to a request from that server 
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(col. 4, 1. 64 to col. 5, 1. 16). Since the servers request specific types of information, and 
some information requires client permission to obtain, the requests are filled "as a 
function of the specific metric determined at the second site (servers receive only the 
specific metrics that they request, and only those metrics that the client gives 
permission to collect) (col. 5, II. 11-14). 

6. With regard to claims 5, 25 and 46, and Applicant's assertion that none of the 
cited references teach "wherein the probabilistic sampling parameter is applied on a 
per-site basis" or a "per-user basis" (Remarks, 25), the Examiner respectfully disagrees. 
Bryant teaches applying a probabilistic sampling parameter to determine whether to 
collect performance metrics (col. 6, II. 41-46). Bland teaches collecting data about client 
sessions wherein data about request delays is collected for an entire session prior to 
sending it to the server (col. 3, II. 19-23). When considered in combination, Bryant and 
Bland teach applying the probabilistic sampling parameter on a per-session basis to 
collect information about the client's entire experience based on how the delays 
changed throughout a session. 

Claim Rejections - 35 USC §112 

7. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 
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8. Claims 1-8, 10, 12, 21-29, 31-38, 40-50, 52-56 and 62-68 are rejected under 35 
U.S.C. 112, first paragraph, as failing to comply with the written description requirement. 
The claim(s) contains subject matter which was not described in the specification in 
such a way as to reasonably convey to one skilled in the relevant art that the 
inventor(s), at the time the application was filed, had possession of the claimed 
invention. 

9. With regard to claim 1, the limitation "including machine instructions ... that 
define, independent of any other instructions, a performance monitoring function" is not 
described in the specification. Table 2 discloses that the browser monitor is loaded as a 
component of a page received at the client (time t3). The browser monitor is 
subsequently loaded by the browser (time t6) and used to record a time "end of 
fetch/start of render" (time t7). This value is then used to compute FetchLatency (time 
t7). However, FetchLatency depends on the value of FetchStart, which is recorded by 
the browser prior to the browser monitor even being received at the client (FetchStart is 
recorded at time to, while the browser monitor is not received until time t3). Therefore, 
the machine instructions that define the performance monitoring function are not 
described as being "independent of any other instructions", as claimed. 

10. Independent claims 21, 35, 42 ad 62 contain a substantially identical limitation, 
and are rejected under the same rationale. 
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11. All claims not individually rejected are rejected by virtue of their dependency from 
the above claims. 

Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 3. Claims 1-8,11,12, 21-29, 31 , 33-38, 40, 42-50, 52, 54-56 and 62-68 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Bryant et al. (US 6,078,956) in view 
of Bland etal. (US 5,732,218). 

14. With regard to claim 1, Bryant discloses a method for determining one or more 
performance metrics for a distributed application in which distributed application data 
are transferred from a first site (server) to a second site (client) over a network, 
comprising the steps of: 

(a) enabling a user to transmit a request for the distributed application data 
desired by the user, said request being transmitted from the second site to the first site 
over the network (user clicks link to submit request)(at least Col 7, Line 61 to Col 8, Line 
13); 
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(b) transmitting, in response to the request, the distributed application data from 
the first site to the second site over the network (link is followed) (at least Col 8, Lines 
16-17); 

(c) including machine instructions with the distributed application data that define, 
independent of any other instructions, a performance monitoring function, the machine 
instructions and the distributed application data being a single data file (code is 
submitted as part of the page)(at least Col 8, Line 66 to Col 9, Line 15); and 

(d) executing the machine instructions at the second site (received script is run), 
to implement the performance monitoring function used to determine the one or more 
performance metrics (time required to service request) (at least Col 9, Lines 5-18) for 
the distributed application without using the performance monitoring function to request 
any distributed application data from any site (no requests are made in code), at least 
one of the one or more performance metrics being determined in connection with timing 
of events occurring during the transmission of the distributed application data to the 
second site (the time to download the page containing the distributed application data) 
(at least Col 9, Lines 5-18). 

Bryant further discloses how correlated performance metrics may be determined 
by combining the one or more performance metrics determined at the second site with a 
performance metric determined at the first site (col. 5, II. 7-26), but fails to specifically 
disclose doing so. 

Bland discloses a similar system for monitoring interactions between a first site 
and a second site (col. 2, II. 1-16). Bland teaches determining a first performance metric 
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at a first site (server collects performance metrics such as server processing time)(col. 
3, II. 17-22 & 48-52), determining a second performance metric at a second site (client 
collects metrics such as delays between requests and responses)(col. 3, II. 23-29 and 
col. 4, II. 11-12), and combining the metrics to determine a correlated performance 
metric (subtraction of server processing time from total delay results in the network 
delay time)(col. 4, II. 15-20). This would have been an advantageous addition to the 
system disclosed by Bryant since it would have allowed more detailed information about 
the network to be gathered, and assisted in identifying the causes of delays 
experienced by users. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to collect performance metrics at both the client and the 
server, and combine the metrics to determine correlated performance metrics such as 
network delay time that cannot be determined by monitoring at a single site. 

15. With regard to claim 2, Bryant further discloses that the performance monitoring 
function at the second site is initiated after the distributed application data are accessed 
at the second site (performance monitoring function is received appended to the 
distributed application data)(at least Col 9, Lines 5-18). 

16. With regard to claim 3, Bryant further discloses the step of collecting the one or 
more performance metrics for the distributed application over the network (at least Col 
9, Lines 19-28). 
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17. With regard to claim 4, Bryant further discloses applying a probabilistic sampling 
parameter to determine whether performance metrics are collected from each of a 
plurality of sites (at least Col 6, Lines 41-46). 

18. With regard to claim 5, Bland further discloses collecting data about client 
sessions wherein data about request delays is collected for an entire session prior to 
sending it to the server (Col 3, Lines 19-23). 

1 9. With regard to claim 6, Bryant further discloses that the probabilistic sampling 
parameter is applied on a per-request basis (individual request times are sampled) (at 
least Col 6, Lines 31-46). 

20. With regard to claim 7, Bland discloses that the performance monitoring function 
at the second site determines a dwell latency (col. 4, II. 21-32), a page stop event (col. 
4, II. 33-36). Bryant also discloses calculating the "response time of all gift's [sic] 
delivered" (col. 7, II. 41-42), which appears to be a typographical error that should have 
read "all gif's delivered". Gifs are well known types of images, and a calculation of the 
response time of all gifs delivered would have at least resulted in the calculation of an 
image arrival time for the last image delivered. 



Application/Control Number: 09/991 ,1 27 Page 1 0 

Art Unit: 2453 

21 . With regard to claim 8, Bland further discloses determining whether to collect a 
performance metric as a based on a specific kind of performance metric that was 
determined (clients only collect data that is pertinent to a server in response to a 
request from that server) (Col 4, Line 64 to Col 5, Line 16). 

22. With regard to claim 10, Bryant further discloses the distributed application data 
have a markup language format (web pages) (at least Col 8, Line 61 to Col 9, Line 13). 

23. With regard to claim 12, Bryant further discloses that said one or more 
performance metrics is determined without any apparent effect on the access of the 
distributed application data at the second site (metrics are determined after page is 
retrieved) (at least Col 9, Line 15-28). 

24. With regard to claim 21 , Bryant discloses a method for determining and collecting 
at least one performance metric related to access of a Web page by a browser program 
on a client device, including at least one of a compound performance metric and a 
correlated performance for a network, comprising the steps of: 

(a) enabling a user to request transfer of the Web page from a server device to 
the client device over a network (user clicks link to submit request)(at least Col 7, Line 
61 to Col 8, Line 13); 

(c) including machine instructions with the Web page that define, independent of 
any other instructions, a browser monitoring function, the Web page and machine 
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instructions being transferred to the client device as one data file (code is submitted as 
part of the page)(at least Col 8, Line 66 to Col 9, Line 15); 

(d) when the Web page is loaded by the client device for rendering by the 
browser program, causing the client device to execute the machine instructions that 
define how to carry out the browser monitoring function, said browser monitoring 
function being implemented without requiring any affirmative action by a user of the 
client device (metrics are automatically determined after page is retrieved) (at least Col 
9, Line 15-28); 

(d) determining said at least one performance metric on the client device with the 
browser monitoring function without using the browser monitoring function to request 
any Web page from any site, at least one performance metric being determined in 
connection with timing of events occurring during transmission of the distributed 
application data to the client device (at least Col 9, Line 15-28). 

Bryant further discloses how correlated performance metrics may be determined 
by combining the one or more performance metrics determined at the second site with a 
performance metric determined at the first site (col. 5, II. 7-26), but fails to specifically 
disclose doing so. 

Bland discloses a similar system for monitoring interactions between a first site 
and a second site (col. 2, II. 1-16). Bland teaches determining a first performance metric 
at a first site (server collects performance metrics such as server processing time)(col. 
3, II. 17-22 & 48-52), determining a second performance metric at a second site (client 
collects metrics such as delays between requests and responses)(col. 3, II. 23-29 and 
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col. 4, II. 11-12), and combining the metrics to determine a correlated performance 
metric (subtraction of server processing time from total delay results in the network 
delay time)(col. 4, II. 15-20). This would have been an advantageous addition to the 
system disclosed by Bryant since it would have allowed more detailed information about 
the network to be gathered, and assisted in identifying the causes of delays 
experienced by users. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to collect performance metrics at both the client and the 
server, and combine the metrics to determine correlated performance metrics such as 
network delay time that cannot be determined by monitoring at a single site. 

25. With regard to claim 28, Bland further discloses that determining said at least one 
performance metric is done without the client device providing any indication to the user 
of the client device that said at least one performance metric is being determined 
(parameters may be collected by the client automatically for all data or in response to a 
request from a server) (Col 4, Lines 60-67). Bland also teaches that notifying and 
requesting permission before collecting data is optional (Col 5, Lines 11-14). 

26. With regard to claim 31 , Bryant further discloses that said at least one 
performance metric comprises a performance metric for each image included in the web 
page (response time of all gif's received)(at least Col 7, Lines 35-46 and Col 2, Lines 
55-60). 
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27. With regard to claim 54, Bland further discloses collecting performance metrics 
for the server related to the transfer of Web pages (Col 3, Line 40 to Col 4, Line 59) and 
transmitting the metrics to a remote data center site for processing (central server that 
has management system) (Col 3, Lines 17-22). 

28. With regard to claim 55, Bryant further discloses combining a performance metric 
determined by the browser monitoring function executed by the processing device with 
the server performance metric determined by the server computing function to 
determine the correlated performance metric (at least Col 4, Line 65 to Col 5, Line 21 
and Col 8, Lines 20-25). 

29. With regard to claim 56, Bryant further discloses a caching proxy (proxy server 
30) (Par 1 1 9, Lines 6-1 1 ) disposed between the server computing device and the 
processing device (Fig 1 , 30), but fails to disclose said caching proxy executing a 
caching proxy monitoring function that determined at least one performance metric 
related to a performance of the caching proxy. 

Bland teaches a method of collecting performance metrics for a server related to 
Transfer of Web page requests to a client. Bland discloses that several types of metrics 
are collected at the server (Col 3, Line 41 to Col 4, Line 59). For example, the delay 
between a client request and a server response is measured to determine the load on 
the server (Col 3, Lines 47-51). This would have been an advantageous addition to the 
system disclosed by Bryant since the proxy server can have a significant effect on the 
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overall latency of client requests, and determining information about its performance is 
crucial to finding bottlenecks in the network. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to executing a monitoring function on the proxy server to 
determine at least one performance metric related to the performance of the caching 
proxy, since the proxy server has a significant effect on latency of client requests. 

30. The remaining claims are rejected under the same rationale as the claims 
rejected above, since they recite substantially identical subject matter. Any differences 
between the claims do not result in patentably distinct claims and all of the limitations 
are taught by the above cited art. The table below lists the correlation between claims 
not individually rejected and the claims rejected above. 
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Allowable Subject Matter 

31 . Claims 32, 41 and 53 would be allowable if rewritten to overcome the rejection(s) 
under 35 U.S.C. 112, first paragraph, set forth in this Office action and to include all of 
the limitations of the base claim and any intervening claims. 

Conclusion 

32. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AARON STRANGE whose telephone number is 
(571)272-3959. The examiner can normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ario Etienne can be reached on 571-272-4001 . The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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